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Eat, Drink, but Be Wary

Media reports of foodborne 

parasites are not new, nor are 

the lawsuits that accompany 

foodborne illness outbreaks. 
Factors resulting in such outbreaks are 
typically isolated to specific food prepara-

their way into the foods we consume and 
the waters we drink. While environmen-
tal levels of chemicals no longer in use con-
tinue to fall, others are just now emerging 
as persistent. With improvements of ana-
lytical techniques, the scope of what can be 
found in the environment widens. Pharma-
ceuticals in our drinking water supply are 
joining chemicals in food products such 
as chlorinated pesticides, mercury, diox-
ins, flame retardants, and polychlorinated 
biphenyls as new targets of food chain lit-
igation. Liability for toxic tort exposure is 
not new, but the recent emergence of these 
new food chain cases illustrates an evolv-
ing face of toxic tort liability.

A series of cases alleging foodborne 
chemical exposures began in Missouri 
courts with the filing of Nishida v. Pharma-
cia Corporation. The result of a nationwide 
internet and television advertising cam-
paign calling for non-Hodgkin’s lymphoma 
patients who were willing to be tested 
for levels of polychlorinated biphenyls 
(“PCBs”) in their bloodstream, Nishida and 
its sister cases involve hundreds of plain-
tiffs residing in at least thirty-six differ-
ent states, each alleging health effects from 
exposure to PCBs present in food products 
and the environment as a result of decades 
of PCB disposals.

Nishida and its sister cases present a 
radical departure from traditional tort law 
because, unlike garden-variety product lia-
bility cases, plaintiffs cannot—nor do they 
attempt—to draw a direct nexus between 
the defendant’s conduct and the plaintiff’s 
exposure. Plaintiffs cannot point to any 

tion and handling practices at particular 
instances in time and to specific locations 
in the chain of food production, distribu-
tion, or preparation. Until recently, few of 
us considered foodborne illnesses outside 
of this context. But, there is a new brand 
of food chain cases, focused not on illness 
associated with preparation or storage, but 
on the presence of environmentally per-
sistent legacy chemicals that have found 

Plaintiffs’ New Attack on 
Chemicals in the Food Chain

By Adam E. Miller, Megan R. Galey, and Megan P. Caldwell

C O R P O R A T E  C O U N C I L  R O U N D T A B L E

© 2014 DRI. All rights reserved.



In-House Defense Quarterly ■ Winter 2014 ■ 15

specific conduct of the defendant that led 
to the plaintiff’s alleged exposure; with re-
spect to the PCBs they alleged to have been 
exposed, they make no attempt to establish 
when they were manufactured or first sold, 
the use to which they were put, through 
whose hands they passed during their use 
or reuse, when they were disposed of or by 
whom, when, or where—whether the dis-
posal was legal, reckless, or illegal. If this 
theory sounds like it makes the manufac-
turer of these products an insurer against 
all harms they allegedly cause, it does.

To understand the broad implications 
of this new theory of tort liability better, 
Nishida presents itself as a case study and 
a cautionary tale.

Scientific Pathways of 
Exposure to PCBs
PCBs are a class of more than two hundred 
chlorinated organic chemical compounds 
first manufactured and commercially 
available in the United States in 1929. 
PCBs were used primarily by the elec-
trical utility industry for capacitors and 
transformers, though they were used for 
other applications. Once released into the 
environment, PCBs resist biodegradation. 
In 1966, Swedish scientists first reported 
the presence of PCBs in environmental 
matrixes, including wildlife. Since then, 
with the evolution of novel and better 
analytical techniques, knowledge of the 
environmental persistence and bioaccu-
mulation of PCBs has grown. Today, it is 
understood that in aquatic environments, 
PCBs accumulate in organisms that are 
subsequently consumed by invertebrates 
such as insects, then by fish that eat the 
invertebrates, then further by birds and 
mammals. U.S. Environmental Protec-
tion Agency, Persistent Organic Pollutants 
(2009). Dietary PCB exposures include the 
consumption of fish and other proteins 
that consume fish meal.

The ability to bioaccumulate is not 
unique to PCBs. U.S. Environmental Protec-
tion Agency, Persistent Organic Pollutants 
(2009). Chlorinated pesticides, including 
DDT, dioxins, and chlorinated and bromi-
nated flame retardants are known to persist 
in the environment. Id. And, they, too, have 
been reported in human serum attributed 
to dietary exposures.

Nishida: A Case Study
Retired schoolteacher Ruth Nishida was 
diagnosed with non-Hodgkin’s lymphoma 
and, after being solicited by her coun-
sel through the Internet, asserted that her 
cancer was caused by exposure to PCBs. 
Along with a handful of additional plain-
tiffs, Nishida filed suit in St. Louis County 

Circuit Court against Pharmacia (the suc-
cessor to old Monsanto, the actual manu-
facturer of PCBs) alleging that exposure to 
PCBs manufactured by Pharmacia caused 
their disease. The Nishida plaintiffs alleged 
negligence and strict liability design defect 
claims under California law, asserting that 
Pharmacia should have foreseen that PCBs 
would accumulate in the environment, 
enter the food chain, and ultimately cause 
human exposure. Ruth Nishida, et al. v. 
Pharmacia Corporation et al., Case no. 
09SL-CC01964.

Pharmacia produced and sold ninety-
nine percent of all the PCBs that were sold 
in the United States from 1929 to 1977 
when suitable substitutes were developed 
by the electrical industry. Resilient to heat 
and chemical breakdown, PCBs were used 
by industrial customers for a wide vari-
ety of purposes. Seventy-seven percent 
of all PCBs manufactured by Pharmacia 

were used in closed electrical equipment, 
including insulating fluids in transform-
ers and capacitors. Although the manu-
facture of PCBs has since been banned, 
thousands of PCB transformers are still 
used today as the U.S. EPA has determined 
they pose no serious risk. See Polychlori-
nated Biphenyls (PCBs), EPA.gov, http://
www.epa.gov/epawaste/hazard/tsd/pcbs/index.
htm. The remaining approximately twenty-
three percent of PCBs domestically manu-
factured were incorporated into a variety of 
applications and products, some of which 
have been alleged to result in direct release 
into the environment during the use of the 
products themselves.

The Nishida plaintiffs brought two 
claims against Pharmacia under Califor-
nia law: a cause of action for strict lia-
bility for design defect and a claim for 
negligence. Id. The first claim is based 
on the plaintiffs’ argument that Pharma-
cia’s various PCB products were defec-
tively designed, and that those defectively 
designed products were a substantial factor 
in the development of the plaintiffs’ can-
cers. Id. The plaintiffs allege that, because 
PCBs are present in the food chain, all 
Americans, including the plaintiffs, have 
been substantially exposed to Pharma-
cia’s PCBs through their diet. Id. They fur-
ther assert that the PCBs present in food 
products were in substantially the same 
condition as when they left Pharmacia’s 
possession even though Pharmacia’s PCBs 
were incorporated into many other prod-
ucts before being released into the environ-
ment. Id. Finally, plaintiffs contend that the 
presence of PCBs in foods they consumed 
was foreseeable, even though these plain-
tiffs cannot identify any fact relating to 
the PCBs’ particular use or uses to which 
they were put; when they were manufac-
tured; whether they were recycled or by 
whom or when; how many hands the PCBs 
passed through before they were placed in 
the environment; or whether their environ-
mental presence resulted from the use of 
some product or the legal, illegal, or negli-
gent waste handling practices of unknown 
third parties.

Pharmacia countered that there are vir-
tually limitless ways in which the plain-
tiffs may have come into contact with PCBs. 
Defendant’s Motion for Summary Judg-

■

Under the ruling, a 

manufacturer of a product 

with inherent risks, as 

with many chemicals or 

hazardous materials, could 

be liable for injuries to any 

person alleging exposure 

to the manufacturer’s 

product decades after it was 

manufactured and sold.
■
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Pharmacia (March 11, 2013). Acknowledg-
ing that some PCBs were released into the 
environment by the manufacture of PCBs 
for so-called open uses, Pharmacia asserted 
there is no evidence of how much PCB con-
tamination was caused by the operation of 
open use products versus improper dump-
ing or spills at manufacturing sites. Id. 
The plaintiffs could not provide any direct 
evidence of any of the pathways of expo-
sure to PCBs that are recognized today. Id. 
There is no evidence of occupational expo-
sure, PCB-containing product exposure, or 
exposure to PCBs in contaminated food. Id.

Following the completion of discov-
ery, Pharmacia filed a motion for sum-
mary judgment on both causes of action. 
Defendant’s Motion for Summary Judgment 
(June 24, 2011). The motion argued that the 
threshold issue in a product liability case 
is whether the manufacturer owed a duty 
to the plaintiff to exercise reasonable care 
or to produce a non-defective product. Id. 
Pharmacia also argued that in every prior 
case addressing whether a manufacturer of 
a PCB product was liable for the improper 
disposal of a PCB product by a third party, 
the court found the manufacturer not lia-
ble. Id.

Interpreting California law, the trial 
court granted the motion in favor of Phar-
macia. Order/Judgment (June 26, 2012). The 
court reasoned that the attenuated connec-
tion between Pharmacia’s conduct and the 
plaintiffs’ injuries “involved an extended 
sequence of multiple occurrences, which 
plaintiffs simply [could not] identify.” Id. 
In the absence of that information, the con-
nection between Pharmacia and the plain-
tiffs’ injuries was so remote and unknown 
as a matter of law that it was impossible 
to determine reasonable foreseeability. Id. 
The trial court also found that, since every 
living human being would be a potential 
plaintiff, imposing a duty would place an 
extreme burden on Pharmacia. Id.

The plaintiffs immediately filed a motion 
for trial and to reconsider, asking the 
court to revisit its order granting sum-
mary judgment. Plaintiffs’ Motion for New 
Trial/Motion to Reconsider (July 26, 2012); 
Order (Oct. 24, 2012). The court denied the 
motion. In late 2012, the plaintiffs appealed 
to the Missouri Court of Appeals for the 

Eastern District. See Nishida et al. v. Mon-
santo Co. et al., Case no. ED99246. In July 
of 2013, the Court of Appeals reversed the 
trial court’s decision on both the negligence 
and design defect claims and remanded the 
case to the trial court. Appellate Order (July 
23, 2013).

Nishida Legal Arguments
In the substantial briefing efforts made 
by both sides in Nishida, there have been 
numerous arguments propounded by the 
parties, some successful and some com-
plete flops. The discussion of Nishida in 
the following section will start by ana-
lyzing whether Pharmacia owed a duty to 
the plaintiffs, the threshold issue in any 
product liability case. The discussion will 
then turn to an analysis of the intended 
and foreseeable use of PCB products and, 
finally, a discussion of the risk-benefit test 
under California’s design defect case law.

Duty of Care
The first requirement for a product lia-
bility claim is the existence of a duty. The 
duty owed differs depending on the legal 
theory—in negligence, it is to use rea-
sonable care; in strict liability, it is to pro-
duce a non-defective product. Numerous 
factors are considered in evaluating duty, 
including: the foreseeability of harm to 
the plaintiff; the closeness of the connec-
tion between the defendant’s conduct and 
the injury suffered; the burden on the de-
fendant and the community of imposing 

a duty; the certainty that the defendant’s 
product actually caused the injury; and 
the necessity for deterrence. See Rowland 
v. Christian, 70 Cal. Rptr. 97 (Cal. 1968). 
In California courts, however, foreseeabil-
ity and the extent of the burden to the 
defendant are the primary factors to be 
considered on the question of legal duty. 
See Campbell v. Ford Motor Co., 141 Cal. 
Rptr. 3d 390, 404 (Cal. App. 2012).

Under California law, the issue is not 
whether the plaintiffs’ injury was reason-
ably foreseeable in light of Pharmacia’s 
conduct. Rather, the issue is whether, in 
general, the category of negligent conduct 
at issue was sufficiently likely to cause the 
kind of harm experienced. See Cabral v. 
Ralphs Grocery Co., 122 Cal. Rptr. 3d 313, 
319 (Cal. 2011).

On the issue of duty, the plaintiffs 
argued that California assesses foresee-
ability based on categories of conduct, 
rather than case-specific facts, and that 
Pharmacia did not identify such a category. 
Plaintiffs’ Memorandum in Opposition to 
Defendants Motion for Summary Judg-
ment (Sept. 22, 2011). The plaintiffs con-
tended that the proper category of conduct 
to be assessed for foreseeability should be 
the design, production, and marketing of 
chemical products, and that no policy con-
siderations warrant immunizing chemical 
companies from negligence in the design 
and manufacture of chemicals. Id. Regard-
less of their negligence claim, the plaintiffs 
argue, Monsanto owed a duty in strict lia-
bility to design a non-defective product, 
and proximate cause is generally for the 
jury. Id.

Pharmacia argued that the existence of a 
duty is not a question of fact for a jury, but 
a question of law for the court. From this 
perspective, the entire Nishida case stands 
or falls on the issue of whether, as a mat-
ter of policy, Pharmacia should have fore-
seen that end users of its products would 
put PCBs into the environment; that these 
PCBs would ultimately end up in the food 
supply; and that these PCBs would cause 
the plaintiffs’ cancer. Id. The Missouri 
Court of Appeals ultimately disagreed with 
Pharmacia on this point and asserted that 
a fact-finder, not a court, should determine 
whether a general duty of care was owed. 
See Op. at 12.

■

Pharmacia maintains that 

the plaintiffs have no idea 

how PCBs ended up in 

their bloodstream or how, 

where, or when they were 

released into the environment 

in the first place. 
■
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Secondly, Pharmacia argued that if the 
court determined there is no duty in neg-
ligence, then there is no duty in strict 
liability. Pharmacia’s Memorandum in Sup-
port of its Motion for Summary Judgment 
(June 24, 2011); see also Pharmacia’s Reply 
Memorandum in Support of its Motion for 
Summary Judgment (Nov. 21, 2011). More 
specifically, Pharmacia argued that it owed 
no duty to protect plaintiffs from the con-
duct of downstream users of PCBs, and if 
a court determined that a manufacturer 
owed no duty in negligence, it logically fol-
lowed that there is no proximate cause in 
strict liability. Id. Every court that has con-
sidered the issue, Pharmacia argued, held 
that, as matter of law, such events are not 
a foreseeable result of the sale of the prod-
uct. Id.

The appellate court also disagreed with 
Pharmacia on this point. Appellate Order 
(July 23, 2013). Framing the issue as to 
whether Monsanto should have manu-
factured and sold PCBs, rather than on 
wrongful conduct, the court determined 
the category of conduct at issue was not 
appropriate for an exemption for the gen-
eral rule that there is a duty to exercise 
reasonable care. See Op. at 11-12 (reject-
ing the trial court’s focus on wrongful con-
duct). Under the ruling, a manufacturer 
of a product with inherent risks, as with 
many chemicals or hazardous materials, 
could be liable for injuries to any person 
alleging exposure to the manufacturer’s 
product decades after it was manufactured 
and sold.

Intended or Foreseeable Use
The plaintiffs’ principal argument under 
the Rowland factors was that Pharmacia 
could and should have foreseen that PCBs 
would persist in the environment, enter the 
food chain, and ultimately cause their non-
Hodgkins lymphoma.

Pharmacia argued that the plaintiffs 
could not prove they were harmed as a 
result of an intended or foreseeable use of 
the product. Pharmacia’s Memorandum in 
Support of its Motion for Summary Judg-
ment (June 24, 2011); see also Pharma-
cia’s Reply Memorandum in Support of its 
Motion for Summary Judgment (Nov. 21, 
2011). To support this point, Pharmacia 
pointed to various court opinions, noting 

that every court to consider the issue has 
held that third party disposal of a prod-
uct into the environment is not reasonably 
foreseeable to the manufacturer. Id.

Several courts, many considering cases 
involving PCBs, have considered whether 
a third party’s disposal of a product to the 
environment constitutes a reasonably fore-
seeable use of that product. In that context 
as well as others, the courts have unani-
mously held that such disposal is not suf-
ficiently foreseeable to the manufacturer 
so as to give rise to a claim in negligence 
or strict liability. Id. Given that Califor-
nia approaches the foreseeability issue on 
a category by category basis, Pharmacia 
contended that there was every reason to 
believe that California courts would follow 
these unanimous holdings. Id.

The plaintiffs’ alleged exposure to PCBs, 
Pharmacia says, is more remote from any 
foreseeable use of the product than in those 
PCB cases. Id. In those cases, plaintiffs could 
identify the source and original use of the 
PCBs, and the chain of custody was relatively 
straightforward: manufacturer to end user 
to recycler or scrapper. Id. Here, Pharmacia 
maintains that the plaintiffs have no idea 
how PCBs ended up in their bloodstream 
or how, where, or when they were released 
into the environment in the first place. Id. 
The history of the PCB molecules in their 
bodies between their manufacture and the 
plaintiffs’ exposure is unknown. Id. They 
do not know whether they were exposed 
in the workplace or in their homes, due to 
the proximity of landfills or electrical sub-
stations, because of PCB spills into food; or 
whether those PCB molecules entered the 
environment or the food supply as a result of 
use, misuse, handling, equipment, mainte-
nance, or disposal by countless manufactur-
ers, utility companies, transformer repairers 
and operators, landfill operators, and waste 
haulers that are not before the court, or fol-
lowing illegal dumping by unknown par-
ties. Id. If the relatively straightforward path 
from the manufacture to exposure in other 
PCB disposal cases is too remote to be fore-
seeable as a matter of law, Pharmacia main-
tains, then the plaintiffs’ exposure here must 
also be too remote. Id.

Moreover, even if the risk of disposal 
by unknown third parties was reason-
ably foreseeable, Pharmacia says, the risk 

that PCBs might cause non-Hodgkins 
lymphoma was not. Id. No California case 
has even hinted at extending the manufac-
turer’s duty to people who, decades after 
the sale of the product, encounter residues 
of the product in some unknown way. Id. A 
holding that strict liability can be based on 
product leakage early in the life of the prod-
uct, before its sale to the end user, provides 
absolutely no support for the proposition 
that liability can attach after the useful life 
of a product, decades after its initial sale, 
and after being handled or mishandled by 
unknown persons. Id.

The plaintiffs cannot prove that the orig-
inal use of the PCB molecules to which they 
were exposed was reasonably foreseeable, 
when they do not know what the original use 
was, says Pharmacia. Id. Moreover, they can-
not prove that any subsequent use or mis-
use of those PCB molecules was foreseeable, 
when there is no evidence what the subse-
quent uses were. Id. The most the plain-
tiffs can prove, Pharmacia contends, is that 
they were exposed to PCBs as a result of the 
post-use environmental fate of PCB prod-
ucts. Id. Pharmacia argues that the plain-
tiffs’ exposure is attributable to the conduct 
of unknown intervening third parties and 
unknown events in nature, and it is too re-
mote from Monsanto’s sale of PCBs to war-
rant imposing a legal duty on Monsanto. Id.

In effect, Pharmacia claims, the plain-
tiffs want to make Monsanto the insurer of 
the proper or improper use, handling, and 
disposal of PCBs by anyone and everyone 
who handled them throughout their his-
tory, but courts have consistently held that 
manufacturers are not insurers of their 
products for all places and times. Id.

On the intended or foreseeable use issue, 
the plaintiffs argued that no policy consid-
erations support Monsanto’s argument. 
Plaintiffs’ Memorandum in Opposition to 
Defendants Motion for Summary Judgment 
(Sept. 22, 2011). They say that that their 
alleged injuries were foreseeable, as a mat-
ter of law, because they allegedly resulted 
from conduct that plaintiffs label as negli-
gent. Id. That they do not need to demon-
strate that the precise kind of cancer they 
incurred was foreseeable, just that some 
kind of cancer might be foreseeable, the 
plaintiffs contend. Id. Finally, the plaintiffs’ 
final argument is that, as a factual mat-
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known that the use and disposal of PCBs 
would lead to their persistence in the envi-
ronment. Id.

Adopting an expansive interpretation of 
foreseeability, the Missouri Court of Ap-
peals sided with the plaintiffs on this point 
and found that the allegations in the case 
showed that it was generally foreseeable that 
the design, manufacture, and distribution 
of PCBs could result in the type of injuries 
the plaintiffs experienced. Appellate Order 
at 13 (July 23, 2013). Further, the court de-
termined there was no question that the 
plaintiffs suffered injuries and whether 
Pharmacia’s conduct was connected closely 
enough that it can be said it resulted in the 
particular injuries of the plaintiffs in this 
case should be decided by a jury. Id.

An extension of the appellate court’s 
decision would allow out-of-state plaintiffs 
to sue drug manufacturers for harms alleg-
edly caused by the presence of birth control 
hormones or other drugs in drinking water 
as a result of people disposing of medica-
tion by flushing it down a toilet.

Defense counsel in other food chain 
cases should not let the Court of Appeals 
decision discourage them from making 
the intended/foreseeable use argument 
because other courts in other jurisdictions 
may decide differently, especially in light of 
the Missouri Circuit Court’s receptiveness 
to this argument. The same concepts will 
apply more broadly to contaminants and 
chemicals other than PCBs.

Specific PCBs to Which Exposed
Pharmacia argues that the plaintiffs have 
no evidence as to what PCBs they were 
exposed and so the risk versus benefit anal-
ysis to determine whether the product was 
defective cannot be applied. Pharmacia’s 
Memorandum in Support of its Motion for 
Summary Judgment (June 24, 2011); see also 
Pharmacia’s Reply Memorandum in Sup-
port of its Motion for Summary Judgment 
(Nov. 21, 2011).

In support of this argument, Pharmacia 
contends that the plaintiffs cannot prove 
that the PCBs that allegedly caused their 
lymphomas were manufactured after Phar-
macia knew or should have known of the 
alleged risks of PCBs persisting in the envi-
ronment and entering the food supply. Id. 

Under the risk-benefit test of California’s 
design defect case law, courts balance the 
risks of the particular design against the 
benefits, and California courts measure 
the manufacturer’s knowledge of risks at 
the time of distribution, based on what 
was known or knowable given the state 
of the art. Id. Pharmacia maintains that 

the plaintiffs cannot present evidence that 
the risks of the PCBs to which they were 
exposed, known at the time of distribu-
tion, outweighed the benefits of the prod-
ucts at that point in time, because they do 
not know when the PCB molecules to which 
they were exposed were manufactured. Id.

Pharmacia noted that cases stand for 
the proposition that plaintiffs must pres-
ent substantial evidence that the allegedly 
defective PCBs were distributed at a time 
when Pharmacia could legally be liable for 
the alleged design defect. Id. The plaintiffs 
have to prove that the PCBs in their bod-
ies were manufactured and distributed at 
a time when it was scientifically possible 
for Monsanto to know that PCBs were con-
taminating the food supply and that the 
resulting risks exceeded their undoubted 
benefit as a dielectric fluid, Pharmacia says. 
Id. Because the plaintiffs admittedly do not 
know when the PCBs in their body were 
distributed, Pharmacia argues they cannot 
satisfy their burden. Id.

On the issue of the plaintiffs’ evidence 
as to what PCBs they were exposed, the 

plaintiffs argued that, under California law, 
Pharmacia has the burden of proof on the 
risk-utility analysis. Plaintiffs’ Memoran-
dum in Opposition to Defendants Motion 
for Summary Judgment (Sept. 22, 2011). 
California has not adopted state of the art 
as a defense to a design defect case, the 
plaintiffs contend. Id. Finally, the plain-
tiffs maintain, the risks of open uses of 
PCBs always outweighed their benefit and 
the risks of any use outweighed their ben-
efit after 1957. Id.

The Missouri Court of Appeals agreed 
with the plaintiffs on this point. Classify-
ing an entire PCB product as defective, the 
court held that a jury could find the inher-
ent beneficial characteristics of PCBs—that 
PCBs do not break down when exposed 
to high heat—also made PCBs unreason-
ably dangerous and defective in design. See 
Op. at *19. Moreover, the appellate court 
observed that the plaintiffs offered evi-
dence supporting an inference that Phar-
macia knew or should have known that 
some of its PCBs would be disposed of into 
the environment, and that notions of pub-
lic policy dictated that a manufacturer that 
seeks to escape liability for an injury prox-
imately caused by its product’s design on a 
risk-benefit theory should bear the burden 
of persuading the trier of fact that its prod-
uct should not be judged defective. Id.

Contrary to the court’s decision, abso-
lute liability is often discredited as bad 
policy. See Victor E. Schwartz, The Death 
of “Super Strict Liability”: Common Sense 
Returns to Tort Law, 27 Gonzaga L. Rev. 179 
(1991). If a plaintiff is only required to prove 
“the product was a factual cause in produc-
ing his injury,” the manufacturer “would 
be liable for all damages produced by the 
car, a gun maker would be liable to any-
one shot by the gun, anyone cut by a knife 
could sue the maker.” John W. Wade, On 
the Nature of Strict Tort Liability for Prod-
ucts, 44 Miss. L.J. 825, 828 (1973). More-
over, the California Supreme Court has 
affirmed that it did not intend to impose 
absolute liability. See Anderson v. Owens-
Corning Fiberglas Corp., 281 Cal. Rptr. 528, 
538 (Cal. 1991); see also Taylor v. Elliott Tur-
bomachinary Co., Inc., 90 Cal. Rptr. 3d 414, 
423 (Cal. Ct. App. 2009) (holding “[m]anu-
facturers are not insurers of their products 

■

Defense counsel in other food 

chain cases should not let 

the Court of Appeals decision 

discourage them from making 

the intended/foreseeable 

use argument because other 

courts in other jurisdictions 

may decide differently,
■
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and are liable in tort only when defects in 
their products cause injury”).

As the Missouri Court of Appeals deci-
sion stands, claims alleging harm from 
food chain exposures to chemicals released 
to the soil, air, water, or food products may 
be viable under California law.

Conclusion
There is little doubt that the Nishida opin-
ion sounds the starting pistol for a new 
form of environmental and toxic tort. Cases 
in which a manufacturer’s product may be 
found in food or water—even decades after 
it left the manufacturer’s hands—present 
unique challenges. 


